
In  the Matter of Dorothy N uttall, Departm ent of Corrections  

CSC Docket  No. 2011-634 

 (Civ il Service  Comm iss ion , dec ided May 18, 2011) 

 

Dorothy Nut ta ll, a  Correct ion  Sergeant  with  the Depar tment  of 

Correct ions, represen ted by Frank M. Cr ivelli, Esq., appea ls a  fine in  the 

amount  of $465.76 imposed by the Depar tment  of Correct ions.  

 

The record reflect s t ha t  the appellan t  was served with  a  Not ice of 

Minor  Disciplina ry Act ion , charging her  with  a  viola t ion of a  ru le, regula t ion, 

policy, procedure, order  or  administ ra t ive decision  and other  sufficien t  cause.  

Specifica lly, the appoin t ing author ity asser ted the appellan t  ca lled out  sick 

on  February 25, 2010, a  da te on  which  there was significant  snowfa ll, and she 

fa iled to present  acceptable medica l documenta t ion  to just ify her  absence.  

Thus, a  fine of $465.76 was imposed.
1
  The hear ing officer  found tha t  the 

appoin t ing author ity issued three memoranda  to employees in  February 

2010, not ifying them tha t  they would be required to produce medica l 

documenta t ion  in  the event  tha t  they ca lled out  sick dur ing a  snowstorm.  In  

th is instance, the appellan t  ca lled out  sick dur ing a  snowstorm on February 

25, 2010, and she produced documenta t ion  demonst ra t ing tha t  her  fiancé was 

t rea ted in  the emergency room on tha t  date.  The hearing officer  found tha t  

N .J .A.C. 4A:6-1.3(g) permits the use of sick leave for  persona l illness or  

in jury, exposure to a  contagious disease, ca re of a  ser iously ill member  of the 

employee’s immediate family, or  dea th  in  the employee’s immedia te family.   

Fur ther , N .J .A.C. 4A:1-1.3 defines “immedia te family” as “an  employee’s 

spouse, domest ic pa r tner  (see sect ion  4 of P.L . 2003, c.246), ch ild, legal ward, 

grandchild, foster  ch ild, fa ther , mother , lega l guardian , grandfa ther , 

grandmother , brother , sister , fa ther -in -law, mother -in-law, and other  

rela t ives residing in  the employee’s household.”  Since these provisions do not  

permit  the use of sick leave to ca re for  one’s fiancé, the hear ing officer  upheld 

the charges and the pena lty.   

 

 On appea l to the Civil Service Commission  (Commission), the 

appellan t  contends tha t  there is no provision  in  Civil Service law or  ru les 

which  grants an appoin t ing author ity “the au thor ity to demand a  physician’s 

cer t ifica te a t  it s whim.”  While the appellan t  concedes tha t  the appoin t ing 

author ity has the r ight  to require such  medica l documenta t ion  where there is 

reason  to believe an  employee is abusing sick leave, the appellan t  main ta ins 

tha t  it  had no such  reason  for  suspicion  in  the instan t  mat ter .  The appellan t  

a lso cla ims tha t  th is requirement  viola tes her  collect ive negot ia t ions 

agreement .  In  addit ion , the appellan t  cha llenges the imposit ion  of a  fine in  

                                            
1
 The appoin t ing au th or ity indica tes tha t  th is figure represen ts the amount  of over t ime cost s 

incur red by th e appellan t ’s absence. 



th is mat ter , contending tha t  N .J .A.C. 4A:2-2.4 provides tha t  fines may only 

be imposed as a  form of rest itu t ion , in  lieu  of suspension  where the 

appoin t ing author ity establishes tha t  a  suspension  would be det r imenta l to 

the public hea lth , sa fety or  welfa re, or  where an  employee has agreed to the 

imposit ion  of a  fine.  Finally, the appellan t  a sser t s tha t , un like other  

simila r ly situa ted officers, she was not  a fforded the oppor tunity to change her  

sick day to an  administ ra t ive leave day. 

 

 In  response, the appoin t ing author ity first  a sser t s tha t  the appellan t ’s 

appea l was unt imely.  It  cla ims tha t  she received the decision  of the hear ing 

officer  on  May 27, 2010, but  she did not  file an  appea l of tha t  decision  unt il 

November  1, 2010.
2
  Moreover , the appoin t ing author ity a rgues tha t  the 

appellan t  has not  met  the standard for  review of minor  disciplina ry act ions.  

It  a sser t s tha t  it  appropr ia tely required medica l ver ifica t ion  for  sick leave 

u t ilized dur ing per iods of inclement  wea ther , and it  contends tha t  the t iming 

of the sick leave provided it  with  a  reasonable belief tha t  employees were 

abusing sick leave.  Moreover , the appoin t ing author ity mainta ins tha t  it  

appropr ia tely imposed fines, “given the large number  of employees a t  issue, 

the fact  tha t  they are essent ia l, the fact  tha t  suspension  t ime resu lt s in  

over t ime cost s, and the fact  tha t  the Depar tment  did not  wish  to incur  

over t ime cost s in  addit ion  to tha t  a lready genera ted by their  ca ll -outs dur ing 

the snow storm.”  The appoin t ing author ity a lso notes tha t  the Merit  System 

Board (Board) previously upheld the imposit ion  of fines in  simila r  

circumstances in  In  the Matter of Edward  Aguilar (MSB, decided March  9, 

1999).  Fur ther , it  underscores tha t  it  had 1,552 employees ca ll ou t  sick 

dur ing the February 2010 snowstorms, and it  resu lted in  the payment  of 

severa l hundred thousand dolla rs in  over t ime.  Of those 1,552 employees, 

approximately 650 fa iled to provide medica l documenta t ion.  The appoin t ing 

author ity asser t s tha t , if it  were now required to suspend these 650 

employees, it  would incur  another  severa l hundred thousand dolla rs in  

over t ime cost s and face an  “ext reme opera t iona l challenge.”   

 

Addit iona lly, the appoin t ing author ity submits a  cer t ifica t ion  from 

Kenneth  C. Green , the Director  of it s Office of Employee Rela t ions.  Green 

avers tha t  he issued memoranda  to a ll Directors of Custody Opera t ions and 

to the presidents of a ll a ffected collect ive negot ia t ions unit s on  February 9, 

10, and 25, 2010, not ifying them tha t  employees would be required to present  

medica l ver ifica t ion  if they u t ilized sick t ime from 10:00 p.m. on  February 9, 

2010 through 2:00 p.m. on  February 11, 2010 and from 10:00 p.m. on 

February 24, 2010 through 10:00 p.m. on  February 26, 2010.  Employees 

were given  seven  days to produce their  medica l documenta t ion .  Green  a lso 

                                            
2
 Th is is th e da te on  which  the par t ies were not ified of the pendency of th is appeal and given  

the oppor tun ity to submit  addit iona l in forma t ion  with in  20 days. 



emphasized tha t  employees were not ified tha t  they could conver t  their  sick 

t ime to administ ra t ive, vaca t ion  or  compensa tory t ime if they wished.  

 

It  is noted tha t , while the hear ing officer ’s decision  is da ted May 27, 

2010, it  does not  appear  tha t  the appellan t  received not ice of the decision 

unt il J une 28, 2010, a t  the ea r liest .  In  th is  regard, the “Appea l of Minor  

Disciplina ry Act ion” form, which  not ified the appellan t  of the appoin t ing 

author ity’s fina l decision  and her  appea l r ights, was signed by the appoin t ing 

author ity on  J une 28, 2010.  The appellan t ’s let ter  of appea l is da ted Au gust  

3, 2010.   

 

CONCLUSION  

 

 N .J .A.C. 4A:2-3.7(a ) provides tha t  minor  discipline may be appea led 

with in  20 days of the conclusion  of depar tmenta l proceedings.  Since th is t ime 

frame is not  sta tu tory, it  can  be relaxed by the Commission .  S ee N .J .A.C. 

4A:1-1.2(c).  As an  in it ia l ma t ter , the appoin t ing author ity objects to the 

considera t ion  of the appellan t ’s appea l a s unt imely.  The record reflect s tha t  

the appoin t ing author ity signed the “Appea l of Minor  Disciplina ry Act ion” 

form, which  not ified the appellan t  of the appoin t ing author ity’s fina l decision 

and her  appea l r ights, on  J une 28, 2010.  There is no defin it ive indica t ion  in  

the record as to when the appellan t  received th is form.  The record reflect s 

tha t  she filed her  appea l by let ter  da ted August  3, 2010.  Since the J une 28, 

2010 form conta ins no indica t ion  of when it  was received, and the appoin t ing 

author ity does not  provide a  da te of service, the Commission  will en ter ta in 

the appellan t ’s appea l a s t imely. 

 

N .J .A.C. 4A:2-3.7(a ) fur ther  provides: 

 

1. The Commissioner  [of Personnel] sha ll review the appea l 

upon a  writ ten  record or  such  other  proceeding as the 

Commissioner  direct s and determine if the appea l present s 

issues of genera l applicability in  the in terpreta t ion  of law, 

ru le or  policy.  If such  issues or  evidence a re not  fu lly 

presented, the appea l may be dismissed and the 

Commissioner’s decision  will be a  fina l administ ra t ive 

decision . 

 

2. Where such  issues or  evidence under  (a )1 above a re 

presented, the [Merit  System] Board will render  a  fina l 

admin ist ra t ive decision  upon  a  writ ten  record or  such  other  

proceeding as the Board direct s. 

 



This standard is in  keeping with the established gr ievance and minor 

disciplina ry procedure policy tha t  such  act ions should termina te a t  the 

depar tmenta l level.   

 

 It  is noted tha t , effect ive J une 30, 2008, N .J .S .A. 11A:2-16 was 

amended, providing for  the review of minor  discipline in  Sta te service by the 

Civil Service Commission .  Hence, the instan t  mat ter  is being reviewed by 

the Commission  in  lieu  of the Commissioner  of Personnel. 

 

 Moreover , in  consider ing minor  discipline act ions, the Commission  

genera lly defers to the judgment  of the appoin t ing author ity as the 

responsibility for  the development  and implementa t ion  of performance 

standards, policies and procedures is en t rusted by sta tu te to the Depar tment  

of Correct ions.  The Commission  will a lso not  disturb hear ing officer  

credibility judgments in  minor  discipline proceedings unless there is 

substant ia l credible evidence tha t  such  judgments and conclusions were 

mot iva ted by invidious discr imina t ion  considera t ions such  as age, race or  

gender  bias or  were in  viola t ion  of Civil Service ru les.  S ee e.g., In  the Matter 

of Oveston  Cox (CSC, decided February 24, 2010).  In  the instan t  mat ter , the 

appellan t  challenges her  fine on  two pr imary bases: tha t  the appoin t ing 

author ity improper ly required the submission  of medica l documenta t ion  for 

her  absence dur ing a  snow storm in  February 2010 and tha t  the appoin t ing 

author ity improper ly imposed a  fine for  her  infract ion .  As the se two bases 

const itu te issues of genera l applicability in  the in terpreta t ion  of Civil Service 

law and ru les, th is mat ter  will be reviewed by the Commission . 

 

 N .J .A.C. 4A:6-1.4(d) provides: 

 

(d) An  appoin t ing author ity may require proof of illness or  in ju ry 

when there is a  reason  to believe tha t  an employee is abusing 

sick leave; an employee has been absent  on  sick leave for  five or  

more consecut ive work days; or  an  employee has been  absent  on  

sick leave for  an aggrega te of more than  15 days in  a  12-month 

per iod. 

 

Here, the appoin t ing author ity contends tha t  it  possessed a  reasonable belief 

tha t  employees who u t ilize sick leave dur ing a  per iod of significant  snowfa ll 

a re abusing sick leave.  In  other  words, due to the increased amount  of sick 

ca lls received dur ing such  wea ther  events, the appoin t ing author ity asser t s 

tha t  it  was reasonable for  it  to believe tha t  these employees were not  u t ilizing 

sick leave for  it s in tended purpose, i.e., because of their  own illness or  to ca re 

for  an  ill member  of their  imm ediate family.  The appellan t  has not  presented 

any persuasive a rguments to convince the Commission  tha t  the appoin t ing 

author ity’s suspicion  of widespread sick leave abuse was not  r easonable in  



th is instance.  Moreover , in  In  the Matter of Edward  Aguilar, supra, the 

Board upheld a  simila r  requirement .  In  Aguilar, the Depar tment  of 

Correct ions suspected sick leave abuse due to an  inordina te amount  of sick 

ca lls on  May 5, 1997.  As a  resu lt  of it s suspicion  of a  concer ted “sick out ,” the 

Depar tment  of Correct ions required a ll employees on  sick leave on  tha t  da te 

to produce medica l ver ifica t ion  of their  illness, and the Board upheld the 

imposit ion  of minor  disciplina ry fines for  a ll employees who were unable to 

produce such  ver ifica t ion .  Simila r ly, in  th is case, the appoin t ing author ity 

reasonably suspected abuse, due to the inordina te amount  of employees who 

ca lled out  sick on  the da tes in  quest ion , a s well a s the fact  tha t  there was 

inclement  wea ther  on  the da tes in  quest ion .  Even more compelling is the fa ct  

tha t  the appellan t  here was not ified in  advance of the requirement  tha t  she 

must  produce a  doctor’s note to ver ify her  medica l inability to work on  the 

da te in  quest ion .  It  is noted tha t  N .J .A.C. 4A:6-1.4(d) does not  require tha t  

an  employee be not ified of the medica l ver ifica t ion  requirement  pr ior  to the 

absence.  Accordingly, the Commission  finds tha t  the appoin t ing author ity’s 

policy complied with  N .J .A.C. 4A:6-1.4(d). 

 

 Fur ther , a s noted in  the hear ing officer ’s decision , the appellan t ’s 

documenta t ion  in  th is instance did not  meet  the standard for  use of sick 

leave.  Specifica lly, N .J .A.C. 4A:6-1.3(g) permits the use of sick leave for  

persona l illness or  in jury, exposure to a  con tagious disease, ca re of a  ser iously 

ill member  of the employee’s immedia te family, or  dea th  in  the employee’s 

immedia te family.  Fur ther , N .J .A.C. 4A:1-1.3 defines “immediate family” as 

“an  employee’s spouse, domest ic pa r tner  (see sect ion  4 of P.L . 2003, c.246), 

ch ild, lega l ward, grandchild, foster  ch ild, fa ther , mother , lega l guardian , 

grandfa ther , grandmother , brother , sister , fa ther -in-law, mother -in-law, and 

other  rela t ives residing in  the employee’s household.  In  the instan t  mat ter , 

the appellan t  presented medica l documenta t ion  rela t ing to her  fiancé’s 

medica l emergency on  February 25, 2010; th is situa t ion  does not  fit  within 

any of the permissible reasons for  u t ilizing sick leave within  N .J .A.C. 4A:6-

1.3(g). 

 

 Addit iona lly, concern ing the propr iety of the imposit ion  of fines in  th is 

mat ter , N .J .A.C. 4A:2-2.4(c) provides: 

 

An appoin t ing authority may only impose a  fine as follows:  

1. As a  form of rest itu t ion;  

2. In  lieu  of a  suspension , when the appoin t ing author ity 

establishes tha t  a  suspension  of the employee would be 

det r imenta l to the public health , sa fety or  welfa r e; or   

3. Where an employee has agreed to a  fine as a  disciplina ry 

opt ion .  

 



S ee also, N .J .S .A. 11A:2-20.  The Commission  emphasizes tha t  th is mat ter  is 

st r ikingly simila r  to the fact s presented in  Aguilar, supra, where the Board 

upheld the imposit ion  of fines.  In  Aguilar, the Board found tha t  the la rge 

numbers of employees who ca lled out  sick on  the same da te were “successful 

in  imposing significant  cost s in  over t ime and the administ ra t ion  of over t ime 

on  the Depar tment .  Thus, the fines can  be considered a  form of rest itu t ion .”  

Fur ther , the Board noted: 

 

Moreover , suspending, ra ther  than  fin ing the officer s for  their  

pa r t icipa t ion  in  the “sick out” would produce the same 

ca lamitous situa t ion  tha t  the appoin t ing author ity is t rying to 

correct .  It  is t rue tha t  in  pr ior  mat ters, the Board has never  

held tha t  the suspension  of an  employee in  a  la rge inst itu t ion 

would be det r imenta l to the public hea lth , sa fety or  welfa re.  

This policy has been upheld by the cour t s.  S ee, e.g., In  the 

Matter of S andra Fraser, Docket  No. A-3886-88T1 (App. Div. 

Apr il 5, 1990).  However , these mat ters a ll involved single 

employees, not  the instan t  situa t ion  where a  la rge number  of 

employees would be disciplined for  the same infract ion .  

Notwithstanding the ability of the inst itu t ion  to stagger 

suspensions, the use of suspensions under  these circumstances 

would st ill have a  significant  adverse impact  on  the public 

hea lth , sa fety and welfa re.  Id . a t  5. 

 

The situa t ion  presented in  th is mat ter  is ana logous to tha t  presented in  

Aguilar, and the Commission  concurs tha t  the imposit ion of a  fine in  this 

mat ter  was appropr ia te for  the reasons sta ted above.  S ee also, In  the Matter 

of J oseph DiMem m o, Docket  No. A-2025-08T1 (App. Div. J anuary 13, 2010).   

 

 Moreover , the appellan t  contends th a t  the discipline imposed in  th is 

case viola ted the terms of her  collect ive negot ia t ions agreement .  The 

Commission  does not  have jur isdict ion  to enforce or  in terpret  gr ievance 

procedures or  other  it ems which  a re conta ined in  a  collect ive ba rgain ing 

agreement  negot ia ted between the employer  and the major ity representa t ive.  

S ee In  the Matter of J effrey S ienk iewicz, Bobby J enk ins and Frank  J ackson, 

Docket  No. A-1980-99T1 (App. Div., May 8, 2001).  The proper  forum to br ing 

such  concerns is the cont ractua l gr ievance procedure. 

 

 F inally, the appellan t  a sser t s tha t  she was not  provided the 

oppor tunity to conver t  her  use of sick leave on  February 25, 2010 to 

administ ra t ive leave t ime.  The appoin t ing author ity main ta ins tha t  a ll 

employees were given  the oppor tun ity to u t ilize administ ra t ive or  vaca t ion 

leave in  lieu  of sick leave on  the da tes for  which  fines were imposed.  The 

appellan t  has not  supplied any evidence to demonst ra te t ha t  she was 



excluded from th is policy.  Fur thermore, even  if she was not  given  such  an 

oppor tunity, there is no requirement  in  Civil Service law or  ru les tha t  an 

employee be permit ted to subst itu te administ ra t ive or  vaca t ion leave where 

they inappropr ia tely ca lled out  sick. 

 

Accordingly, the Commission  finds no mer it  to the appellan t ’s cla ims, 

and her  appea l is hereby dismissed. 

  

ORDER 

 

 Therefore, it  is ordered tha t  th is appea l be denied. 

 

 This is the fina l administ ra t ive determina t ion  in  th is mat ter .  Any 

fur ther  review should be pursued in  a  judicia l forum. 

 


